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QUESTIONS PRESENTED 


1. Whether, where land included in an oil and gas lease offer 
has not been defined as lying within a known geological structure, the 
statutory preference right of the offeror can be retroactively denied 


| 
because of a subsequent definition of such a structure by the Director 


of the Geological Survey. 


2. Whether the District Court erred in holding that this case 
is controlled by the same law and regulation applied by this Court in 
Barash v. Seaton, 103 U.S. App. D.C. 159, 256 F. 2d 714 (1958). | 


STATEMENT 

STATUTES AND REGULATIONS INVOLVED 
SUMMARY OF ARGUMENT 

ARGUMENT: 

I. The Secretary's Rejection of Appellee's Lease 
Offer Was Contrary to the Statute and to the 
Secretary's Own Regulation 
The District Court Was Correct in Concluding 
That this Case is Controlled by Barash v. Seaton, 
103 U.S. App. D.C. 159, 256 F. 2d 714 (1958), 
But Appellee Should Prevail in ale Event for 
Independent Reasons 


Ill. Sound Administrative and Public Policy Reasons 
Support the Judgment of the District Court 


CONCLUSION 
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STATEMENT | 


Appellant's statement of the case is hereby adopted, subject to 


the following clarification and correction: 


Since 1946, the Secretary's statutory power to determine the 

boundary lines of any structure has been delegated to the Director of 
i 

the Geological Survey, and to no one else. 43 C.F.R. (1954 ed.) Sec. 


192.6. Therefore, appellee's main contention before the Bureau of Land 
| 
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Management and before the Secretary was that no definition of a known 


geological structure covering the land in appellee's offer was accom- 


plished prior to the determination by the Director on September 2, 1959, 
because only the Director is authorized by the regulation to make such 
2 definition. The further requirement of notice is mandatory. but it is 


not pertinent unless 2 designation has in fact been made. 


STATUTES AND REGULATIONS INVOLVED 


Reference is made to Pages 4 and 5 of appellant's brief where 


the pertinent statutes and regulation are set forth. 


SUMMARY OF ARGUMENT 


1. If a geological structure exists at all it has existed for many 
thousands of years. and no administrative action can modify it. But the 
Mineral Leasing Act distinguishes between lands which are known and 
lands which are merely believed to contain oil or gas. Substantial rights 
under the law depend upon which category of land is involved. There- 
fore. it is necessary that structural boundary lines be established ad- 
ministratively. although such definition may constitute only a qualified 


guess as to where the structure really is. 


Because substantial rights under the Act are involved, the 
Secretary is given the authority to fix and determine the boundaries of 
“known” geological structures. This authority he has delegated to the 
Director of the Geological Survey. 43 C.F.R. (1954 ed.) Sec. 192.6. He 
has also required that maps and diagrams showing the Director's defini- 
tion be made public. 


Statutory preference rights cannot be denied retroactively because 
of unpublished opinions or recommendations of unnamed employees. The 
requirement for final executive action of the Director before a structure 
becomes ‘known’ for purposes of the Mineral Leasing Act is entirely 
reasonable and, indeed, necessary to the fair and orderly administration 
of the Act. 
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2. The right of the appellee to a non- competitive lease is fixed 
by statute and regulation, and it is confirmed by the decision of this 
Court in Barash v. Seaton, 103 U.S. App. D.C. 159, 256 F. 2d 714 (1958). 
But many factors favoring this appellee were absent from the Barash 
case. In Barash the Acting Director of the Geological Survey had actu- 
ally recommended competitive leasing to the Bureau of Land Manage- 
ment prior to the Barash offer. Although necessary maps and plats 
were not filed, widespread notice of the competitive lease offering had 
been given, also prior to the offer. Appellee, on the other hand, f iled 
his offer many weeks before any action of any kind was taken by the 


| 
Director, and at a time when no one, including the Bureau of Land Man- 


agement, had notice that a structural revision was forthcoming. Also, 

no interests of any other party are involved here, as they were in Barash. 
Thus, although the Barash decision controls this case, the appellee is 
entitled to a lease for additional reasons independent of those involved 


in Barash v. Seaton. | 


3. Quite apart from the law and the regulation, sound adminis- 
trative and public policy reasons demand judgment for the appellee. The 
best interests of all parties are served by prompt designation of geo- 
logical structures pursuant to the regulation. Substantial rights’ of citi- 
zens should not wait upon secret and tentative deliberations of unidenti- 
fied government employees. And statutory preferences should not be 


subject to retroactive denial because of administrative determinations 


which occur months, or even years, after the rights have been duly 


initiated. 


ARGUMENT 
I. 


The Secretary's Rejection of Appellee'’s 
Lease Offer Was Contrary to the Statute 


and to the Secretary's Own Regulation 


Section 17 of The Mineral Leasing Act, 41 Stat. 437, 443, as 
amended, 30 U.S.C. (1958 ed.) Sec. 226, distinguishes between lands 


which are known and lands which are believed to contain oil or gas de- 
posits. A preference right is granted to the person first making appli- 
cation for the lease of any lands not within any known geological struc- 
ture. If this right is to have any meaning. such structures must be 
properly defined and such definition made public. The exclusive proce- 
dure for establishing a known geological structure was set forth in the 
Secretary’s regulation when plaintiff filed his lease offer. 43 C.F.R. 
(1954 ed.) Sec. 192.6. In addition to the specific requirements of the 
regulation. the Department of the Interior had long followed the practice 
of publishing such determinations in the Federal Register. Therefore, 
under the regulations and practice of the Department, only the Director 
of the Geological Survey determined the boundaries of the known geologi- 
cal structure. and maps and diagrams showing the boundaries of such 
structure were required to be filed in the appropriate land office. No 
effect was given to undefinitive and unpublished postulations of employees 
in the Gedlogical Survey. Such determination had to be made by the 
Director. and the determination thus made by the Director was published 
in the Federal Register. 


In the instant case, the Director’s determination was not made 
until September 2, 1959 (Jt. App. 27,36), more than seven weeks after 
appellee's offer was filed. Retroactive application of such a determina- 
tion would retroactively destroy the statutory preference right granted 


to the appellee by Section 17 of the Mineral Leasing Act, supra. When 


the offer was filed the lands were not and could not have been within a 
known geological structure for the reason that the essential administra- 
tive step defining the structure had not been taken. If the land was merely 
believed to contain oil or gas deposits as of the date of the offer, the clear 
preference right of the appellee as the person first making application for 
the lease who is qualified to hold a lease under the Act must still be recog- 
nized. Confusion and injury would be the inevitable result of any other 
rule. That is clearly demonstrated by this case, where. relying upon the 


records, scores of offerors paid to the Bureau of Land Management many 


b) 


thousands of dollars in filing fees and advance rentals for the lands 
here involved, with some $1,350.00 being retained by the government 


as filing fees "earned". | 


It is essential to the fair and orderly administration of the 
Mineral Leasing Act that notice of changes in the status of the public 
domain be made available to all citizens before any change is made 
in the statutory rights and privileges of such citizens. This was the 
purpose of Section 192.6 of Title 43 C.F.R., supra. The preliminaries 
there set forth to the establishment of a known geological structure are 
mandatory. The Secretary's discretion is limited by his own regulations 
so long as such regulations remain in force. McKay v. Wahlenmaier 
(D.C. Cir. 1955), 226 F. 2d 35. | 


II. 


The District Court Was Correct in Conduding That This 
Case is Controlled by Barash v. Seaton, 103 U.S. App.’ 
D.C. 159, 256 F. 2d 714 (1958), But Appellee Should | 


Prevail in Any Event for Independent Reasons 
The decision of this Court in Barash v. Seaton has been unpopu- 
lar in the Interior Department. Within weeks after the decision was 
published, the Solicitor of the Department attacked it publicly.' Again, 
when finally rejecting the appellee's offer, a later Solicitor con¢luded 
that this Court's holding was “open to challenge” andthat "the Iepart- 
ment will not accept Barash". 2 
1 


. the court may have lost sight of the legal fact that the applicant had 
no re whatsoever. . . until there was the secretarial determination. |. What 
the court failed to grasp, it seems to me, was the fact that an oil and BAS lease 
is available only on the basis of such a determination. . . 

"Another basic infirmity of the Barash case, as I see it, is the yee of 
the court to accept the opinion of my predecessor as a final decision. .;. that 
the lands in question were, as of the date of the Barash application, wi thin a known 
geological structure." Bennett, Some Current Problems in Resources |Law, 1958 
Proceedings, Section of Mineral and Natural Resources Law, American Bar 
Association. | 


| 
= The decision of October 13, 1960 (Jt. App. 16). rejecting appellee's offer. 
was based upon the Solicitor's decision in John P. Dever, 67 I.D. 367, October 4, 
1960, where the above conclusion was reached. 
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In the brief presented to this Court the Secretary has abandoned 


direct challenge to the Court's authority. He argues that this case is 


to be distinguished from Barash and that the District Court was wrong 
in concluding that this case is controlled by the Barash case. The 
appellee contends that both the law and the regulation which were ap- 
plied in the Barash case are fully controlling here, and that the only 
distinction is to be found in the several factors favoring this appellee 


which were not present in Barash. 


In Barash. for example, the Acting Director of the Geological 
Survey had actually recommended competitive leasing to the Bureau of 
Land Management prior to the Barash offer. Widespread notice of the 
competitive lease offering had also been given prior to the offer. Ap- 
pellee. on the other hand. filed his offer many weeks before the re- 
quired designation of structure was made by the Director, and at a time 
when no one. including the Bureau of Land Management, had notice that 
a structural revision was forthcoming. No interests of any other party 
are involved here, as they were in Barash. While the same law this 
Court applied in the Barash decision controls this case, appellee is 
entitled to a lease for additional and independent reasons. 


In Barash this Court noted that the provisions of Section 17 of 
the Mineral Leasing Act 


“require the Secretary to issue a lease to the first qualified 
applicant, providing the land is not within any known geo- 
logic structure of a producing oil or gas field... The 
question whether lands are within such structure is one of 
fact wnich the Secretary has delegated to the Director of 
the Geological Survey who is required by the Secretary's 
regulations to define the boundaries of the structure and 
delimit the definition on maps filed in the appropriate field 
offices.” 43 C.F.R. Sec. 192.6 


. . Barash 'was and is the person first making application 
for a non-competitive lease . . . who is qualified to hold a 
lease under the Act.’ And the Secretary admits that 'no 
map or diagram was placed on file. . .' by the Director 
of Geological Survey, nor was there publication in the 
Federal Register.” 


oy 
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In the present case the Secretary, on page 3 of his brief, lagain 
admits that no map or diagram was placed on file; but he also shows - 
as an additional factor not present in Barash - that no action of the 
Director of the Geological Survey looking toward the extension of the 


Big Piney-La Barge Field was taken prior to September 2, 1959) Until 
then there were only the recommendations of field employees. Until 
the approval of September 2, the new designation was purely a matter 


of conjecture, subject to approval or disapproval. 


As his reasonfor deciding against the appellee, the Secretary 


cited his recent decision in John P. Dever, 67 1.D. 367, October /4, 
1960. In that decision the Secretary explained why the Department 
disagrees with this Court's decision in Barash v. Seaton, and then con- 
cluded that the Department would not accept the Barash case. Ih the 


| 
words of the Secretary's decision in Dever: 


| 

"The Court's holding that the provisions of the ‘law and | 
regulations’ require the filing of a map is open to chal- | 
lenge for a number of reasons. In the first place, Sec- | 
tion 32 of the Mineral Leasing Act. supra, simply | 
provides that the Secretary ‘is authorized’ to fix and | 
determine the boundaries of any structure or field. | 
This language is permissive, not mandatory, as the 
Court squarely held in Wann v. Ickes. where the issue | 
was raised. The Court in Barash apparently overlooked 
its ruling in the Wann case, for it did not even cite it. | 
As a consequence, the Department will not accept Barash, 
where the issue was not argued, as overruling Wann Vv. | 
Ickes." | 


Wann v. Ickes was decided by this Court in 1937. 67 U.S. App. 
D.C. 291, 92 F. 2d 215. Possibly the Secretary overlooked the fact 
that he cited Wann to this Court in his brief in Barash. Possibly the 
Secretary failed to discern that Wann v. Ickes dealt with a completely 
different statute and a completely different regulation so far as known 
geological structures were concerned; and that this Court in Barash v. 

ao 
Seaton did dispose of the Wann case without actually mentioning it. 
The statute which was applicable to the Wann case was the first sen- 
tence of Section 17 of the Mineral Leasing Act, as amended by the Act 
| 
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of August 21. 1935. 49 Stat. 674, 676. which stated: 


“All lands subject to disposition under this Act which are 
known or believed to contain oil or gas deposits, except 
as herein otherwise provided, may be leased by the 
Secretary of the Interior after the effective date of this 
amendatory Act. to the highest responsible qualified bidder 
by competitive bidding under general regulations.” 


The words "known or believed to contain oil or gas deposits” 
were the words that applied to the Wann case. Subsequently, by the 
Act of August 3. 1946 (60 Stat. 950). these words were removed from 
the Act over the specific objection of the Secretary. This Court in 
Barash v. Seaton was not unaware of this. The Court said: 


“Before the'statute was amended in 1946, the Secretary 
had authority to lease lands competitively which were 
‘believed’ to be within such a geological structure. The 
amendment, however. limited his authority for competi- 
tive leasing to lands which ‘are’ within such a structure. 
This change was adopted over the specific objections of 
the then Secretary. Under the view the Secretary advances 
here, this change is given no meaning or effect." 


It is noteworthy, also, that the regulation applicable to Wann v. 


Ickes allowed geological structures to be determined by the "'geologi- 


cal survey” - not specifically the Director thereof. 43 C.F.R. (1st ed. 
1940) Sec. 192.3. 


This Court was fully advised and aware that the statute which 
had applied to Wann did not apply to Barash. A clear distinction is 
now made between lands which are known to contain oil or gas deposits 
and lands which are simply believed to contain such deposits. This 
change was adopted by the Congress over the objections of the Secre- 
tary of the Interior. But the Secretary has not changed his procedures. 
Lands which are merely believed to contain oil and gas deposits are 
included in something which the Department calls "undefined" known 
geologic structures. That is what was done in this case (Jt. App. 37). 
No statutory authority exists for undefined known geologic structures. 
The Secretary's regulation stated that maps or diagrams show ing the 


boundaries of known geologic structures will be placed on file in the 
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appropriate land office. 43 C.F.R., 192.6, supra. But an undefined 
structure cannot be mapped nor can it be known within the meaning 
of Section 17 of the Mineral Leasing Act. As this Court said in 


"The provisions of the law and regulations are too clear | 
and unambiguous to permit reliance on such speaila- | 
tion..." 


"These provisions require (1) a determination by the 
Survey that the lands 'are’ within a known structure, 
and (2) the filing of a map reflecting this determina- 
tion in the definition of the structure." 

Not only are the provisions of law and of the regulations clear 
| 
and unambiguous, but they have the clear and unambiguous approval 
of this Court. In refusing to follow Barash v. Seaton, the Secretary 
has flouted the Congress, this Court and his own regulation; and citi- 
zens are obliged to turn to the Court again and again in order to secure 
rights which have clearly been held to be theirs. 


Ill. 


Sound Administrative and Public Policy Reasons | 
Support the Judgment of the District Court 


Both the law and the regulation support the District Court's 
judgment for appellee. But apart from the law and the regulation, 
sound administrative and public policy reasons support sucha judg- 
ment. Substantial rights of citizens should not depend upon the secret 
and tentative recommendations of unidentified government employees. 
Nor should statutory preference rights be subject to retroactive denial. 
When appellee filed his offer, and thus initiated his statutory preference 


right, the nearest well was more than two full miles away (Jt. App. 40). 


Until the Director of the Geological Survey had acted, there was no way 
to tell whether an extension to the structure of such magnitude! would 


be approved. Until it was so approved, there was no known structure. 
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CONC LUSION 


The judgment of the District Court should be affirmed. 


Respectfully submitted, 


Richard H. Speidel 
1741 K Street, N. W. 
Washington, D. C. 


James S. Holmberg 
1700 Broadway 
Denver 2, Colorado 


Attorneys for Appellee 


